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.5, DEPARTMENT OF COMMERCE
U.S. Patent and Trademark Office

v \J A4 v

To the Honorable Commissioner of Fatents and Trademarks: Fleasa record

lhe attached original documents or copy thereof.

1. Name of conveying party(ies):
GOLD CANYON CANDLES, LLL.C.

[:‘ Association

[ incividual(s)
[ "] Limited Partnershig

[:l General Fartnership
D Corporatlon-State
Othar Limited Liability Cormpany N

Addltional name(s) of conveying party(ies) alached? [Jres[w]ne

3. Nature of conveyance:
D Asslgnment
Sacurity Agreemant

E__l QOther

Execution Date:

D Merger

l:l Change of Name

10/30/2003

2. Name and addrass of receiving party(les)
WELLS FARGO BANK, N.A,

Mame:

Internal
Address;MAC N9305-031

Street Address: 8TH & MARQUETTE o
MINNEAPOLIS gyater MN ZIp: 55479

City:

|:| Individual(s} citizenship

Assaciation _

EI General Partnership_
[ ] vimited Partnership __
|:| Corporalion-State__ -

] other __

I asalgnes is not demlslied in the United States, 8 d ormegllc
reprosentative designation is atlached: Yoo Na

(Designatlons must be B separate dogurmant f aselgnment}
Additlanal name(s) & address( es) attached? E‘ ad Ne

4. Application numnber(s) or ragistration nurmbar(s):
76-473,010

A. Trademark Application No.(s)

B. Trademark Registration No.(s) R2657144

Additional number(s) attached |:| Yes No

5. Name and address of party to whom correspondencea
concerning document should be mailed:

Name: JULIE ZAMAGN!

Internal Address:

Dorsey & Whitney LLP

REPUBLIC PLAZA

370 17th Street, Suite 4700

6. Total number of applications and
registrations invalved: ...

7. Totalfes (37 CFR 3.41)...orooemvrereees 5 6500

D Enclosed

Authorized to be charged to deposit account

8. Deposit account number:

Julie Zamagni

Sirest Address:
04-1415 (Dorsey & Whitney, LLP)
City:_D_E_l\_'ly_E_R____ State: ©0_ zjp80202-5647 _
DO NOT USE THIS SPACE
9, Signature.

11/19/2003

Narne of Person Signing Date
Total number of pages Including cover sheel, allachments, hd documonl:
Wiail documents Lo ba recordad with required covar sheet infarmation ta:
Commisslonor of Patent & Trademarks, Box A=s=ighmants
washingten, 0.C, 20231
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PATENT AND TRADEMARK SECURITY AGREEMENT

of October 30, 2003 is made by and between Gold Canyon

d liability company having a pusiness locarion at the address
(the “Debtor™), and Wells Fargo Bank, N.A. having a

forth below next to its signature (the “Gecured Party”).

This Agreement, dated as
Candles, L.L.C., an Anzona limite
set forth below next to its signature
business location at the address set

Recitals

The Debtor and the Secured Party are parties to an Amended and Restated Credil and
Security Agreement dated as of October 30, 2003 herewith (as the same may hereafler be
amended, supplemented or restated from time 10 time, the “Credit Agreement”) sefling forth the
terms on which the Secured Parly may now ot hereafter extend credit to or for the account of the

Debtor.
redit to or for the account of the Debtor, the Secured Party

As a condition to extending ¢
ry of this Agreement by the Debtor.

has required the execution and delive

ACCORDINGLY, in consideration of the mutual covenants contained in the Loan

Documents and herein, the parties hereby agree as follows:

s defined in the Recitals hereto or in the Credit Agreement

1. Definitions. All termn
iven to them therein. In addition,

that are not otherwise defined herein shall have the meanings g
the following terms have the meanings set forth below:

“(bligations” means each and every debt, liability and obligation ol every Type
and description arising under or in connection with any Loan Document (as defined in the
Credit Agreement) which the Debtor may now or at any time hereafter owe 1o the Securad

Party, whether such debt, liability or obligalion now exists or is hereafter created or

incurred and whether it is or may be direct or indirect, due or to become due, absolute or

1
contingent, primary or secondary, liquidated or unliquidated, independent, joint. several
or joint and several, and including specifically, but not limited to, the Obligations (as

defined in the Credit Agreement).

“Patents” means all of the Debtor’s right, title and interest in and to paients or
applications for patents, fees or royalties with respect to each, and including without
t infrinpement and damages therefor, and licenses

limitation the right to sue for pas
thereunder, all as presently existing or hereafter arising or acquired, including without

limitation the patents listed on Exhibit A,
“Security Interest” has the meaning given in Section 2.

» means all of the Debtor’s right, title and interest in and to:
ective membership marks, registrations and
h, and the respective poodwill associated with each,

“Trademarks
(i) trademarks, service marks, coll
applications for registration for eac

4¥30-9850-918401
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(ii) liccnses, fees or royalties with respect to each, (iil) the right 1o suc for past, present
and future infringement, dilution and damages therefor, (iv) and licenses thereunder, all
as presently cxisting or hereafter arising or acquired, including, without limitation, the
marks listed on Exhibit B.

2. Security Interest. The Debtor hereby irrevocably pledges and assigns to, and
grants the Secured Party a security interest (the “Security Interest”) with power of sale to the
extent permitted by law, in the Patents and in the Trademarks to secure payin ent of the
Obligations. As set forth in the Credit Agreement, the Security Interest is coupled with a sceurity
interest in substantially all of the personal property of the Debtor. This Agrecment Sranis only
the Secunty Interest herein described, is not intended to and does not affect any present trans fer
of title of any trademark registration or application and makes no assipnment and grants no right

to assign or perform any pther action with respect to any intent to use trademark application,
unless such action is permitted under 15 U.8.C. § 1060.

3. Representations, Warranties and Apreements. The Debtor represents, warrants and
aprees as follows:

(2) Existence; Authority. The Debtor is a limited liability company duly
organized, validly existing and in good standing under the laws of its state of
organization, and this Agreement has been duly and validly authorized by all necessary
corporate action on the part of the Debtor.

() Patents. Exhibit A accurately lists all Patents owned or controlled by the
Debtor as of the date hereol, or to which the Debtor has a right as of the date hercof 10
have assigned to it, and accurately reflects the existence and status of applications and
letters patent pertaining to the Patents as of the date hereol. If after the date hercof, the
Debtor owns, controls or has a right to have assigned Lo it any Patents not listed on
Exhibit A, or if Exhibit A ceases to accurately reflect the existence and stawus of
applications and letiers patent pertaining to the Patents, then the Debtor shall within 00
days provide written notice to the Secured Party with a replacement Exhibit A, which
upon acceptance by the Secured Party shall become part of this Agreement.

(c) Trademarks. Exhibit B accurately lists all Trademarks owned or
controlled by the Debtor as of the date hereof and accurately reflects the existence and
status of Trademarks and all applications and registrations pertaining thereto as of the
date hereof; provided, however, that Exhibit B need not list common law marks (1.e.,
Tradernarks for which there are no applications or registrations) which are not maicrial Lo
the Debtor’s or any Affiliate’s business(es). If after the date hereof, the Deblor owns or
controls any Trademarks not listed on Exhibit B (other than common law marks which
are not material to the Debtor’s or any Affiliate’s business(es)), or if Exhibit B ceases to
accurately reflect the exisience and status of applications and registrations pertaining o
the Trademarks, then the Debtor shall promptly provide written notice to the Secured
Party with a replacement Exhibit B, which upon acceptance by the Secured Parly shall
become part of this Agreement.

A48 30-4%50-91 BN
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(d) Affiliates. As of the date hereof, no Affiliate owns, controls, or has a right
1o have assigned to it any items that would, if such i1tem were owned by the Debtor,
constitute Patents or Trademarks. If after the date hereof any Affiliate owns. contrels, or
has a Tight to have assigned 0 it any such items, then the Debtor shall prompily either:
(i) cause such Affiliate to assign all of its rights in such item(s) io the Debtor; or
(ii) notify the Secured Party of such item(s) and cause such Affiliate to execute and
deliver to the Secured Party a patent and trademark security agreement substantially in the
form of this Agreement.

(e) Title. The Debtor has absolute title to each Patent and each Trademark
listed on Exhibits A and B, free and clear of all Liens except Permitted Liens. The Deblor
(i) will have, at the time the Debtor acquites any rights in Patents or Trademarks hereafter
arising, absolute title to each cuch Patent or Trademark free and clear of all Liens except
Permitted Liens, and (ii) will keep 2]l Patents and Trademarks free and clear ol all Liens
except Permitied Liens.

(£ No Sale. Except as permitted in the Credit Agreement, the Deblor will not
assign, transfer, encumber or otherwise dispose of the Patents or Trademarks, or any
interest therein, without the Secured Party’s prior written consent,

() Defense. The Debtor will at its own expense and using conmercially
reasonable efforts, protect and defend the Patents and Trademarks against all claims or
demands of all Persons other than those holding Permitted Liens.

(h) Maintenance. The Debtor will at its owrl expense maintain the Patents and
the Trademarks to the extent reasonably advisable in its business including, but not
limited to, filing all applications to obtain Jetters patent or trademark registrations and all
affidavits, maintenance fees, annuities, and renewals possible with respect lo letters
patent, trademark registrations and applications therefor. The Debtor covenants that 1t
will not abandon nor fail to pay any maintenance fee or annuity due and payable on any
Patent or Trademark, nor fail to file any required affidavit or renewal in support thereof,
without first providing the Secured Party: (i) sufficient written notice, of at least 30 days,
to allow the Secured Party to timely pay any such maintenance fees or annuitics which
may become due on any Patents or Trademarks, or to file any affidavit or renewal with
respect thereto, and (il) a separate written power of attorney or other authorizauon to pay
such maintenance fees or annuities, or 10 file such affidavit or renewal, should such be
necessary or desirable.

(1) Secured Party’s Right to Take Action. If the Debtor fails to perfom or
observe any of its covenants or agreements set forth in this Section 3, and if such failure
continues for a period of ten (10) calendar days after the Secured Party gives the Debtor
written notice thereof (or, in the case of the agrecrients contained in subsection (),
immediately upon the occurrence of such failure, without notice or lapse of ume), or if
the Debtor notifies the Secured Party that it intends to abandon a Patent or Trad emark, the
Secured Party may (but need not) perform or observe such covenanl or agresment or take
steps to prevent such intended abandontment on behalf and in the name, place and stead of

3.
210-4850-0181
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the Debtor (or, at the Secured Party’s option, in the Secured Party’s own name) and may
(but need not) take any and all other actions which the Secured Party may reasonably
deem necessary to cure or correct such failure or prevent such intended abandonment.

) Costs and Expenses. Except 10 the extent that the effect of such payment
would be to render any loan or forbearance of money usurious or otherwise illegal under
any applicable law, the Debtor shall pay the Secured Party on dernand the amount of all
moneys expended and all costs and expenses (including reasonable attomeys’ fees and
disbursements) incurred by the Qecured Party in connection with or as 4 result of the
Secured Party’s taking action under subsection (i) or exercising its rights under Section o,
together with interest thereon from the date expended or incurred by the Secured Party at

the Default Rate.

() Power of Attorney. To facilitate the Secured Party’s taking action under
subsection (i) and exercising 1ts rights under Section 6, the Debtor hercby irrevocably
appoints (which appointment is coupled with an interest) the Secured Party, or its
delegate, as the attorney-in-fact of the Debtor with the right (but not the duty) from time
to time to create, prepare, complete, execute, deliver, endorse or file, in the name and on
behalf of the Debtor, any and all instruments, documents, applications, financing
staternents, and other agrecments and writings required to be obtained, executed,
delivered or endorsed by the Debtor under this Section 3, or, necessary for the Secured
Party, after an Event of Default, to enforce or use the Patents or Trademarks or Lo grant or
issue any exclusive or non-exclusive license under the Patents or Trademarks to any third
party, or to sell, assign, iransfer, pledge, encumber or otherwise transfer Litle in or dispose
of the Patents or Trademarks to any third party. The Debtor hereby ratifies all that such
attorney shall lawfully do or cause to be done by virtue hereof. The power ol attorney
granted herein shall terminate upon the termination of the Credit Agreement as provided
therein and the payment and performance of all Obligations.

4, Debtor’s Use of the Patenis and Trademarks. The Debtor shall be permitied to
control and manage the Patents and Trademarks, including the right to exclude others from
making, using or selling items covered by the Patents and Trademarks and any licenses
thereunder, in the same manner and with the same effcet as if this Agreement had not been
entered into, so long as no Event of Default occurs and remains uncured.

5. Events of Default. Each of the following ogcurrences shall constitute an event of
default under this Agreement (herein called “Rvent of Defanlt”): (z) an Event of Default, as
defined in the Credit Agreement, shall occur; or (b) the Debtor shall Fail promptly to observe or
perform any covenant or agreement herein binding on it; or (¢} any of the representalions or
warranties contained in Section 3 shall prove to have been incorrect in any material respect when
made.

6. Remedies. Upon the occutTence of an Event of Default and at any time thereafter,
the Secured Party may, at its option, take any or all of the following actions:

-
4239-4850-918441
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(a) The Secured Party may exercise any or all remedies available under the
Credit Agreement,

(b) The Secured Party may sell, assign, transfer, pledge, encumnber or
otherwise dispose of the Patents and Trademarks.

(e) The Secured Party may enforce the Patents and Trademarks and any
licenses thereunder, and if Secured Party shall commence any suit for such cnforcement,
the Debtor shall, at the request of Secured Party, do any and all lawful acts and execute
any and all proper documents required by Secured Party in aid ol such enforcement.

7. Miscellaneous. This Agreement can be waived, modified, amended, terminated ot
discharged, and the Security Interest can be released, only explicitly 10 a writing signed by the
Secured Party. A waiver signed by ihe Secured Party shall be effective only in the specific
instance and for the specific purpose given. Mere delay or faihire to act shall not preciude the
exercise or enforcement of any of the Secured Party’s rights or remedies. All rights and remedics
of the Secured Party shall be cumulative and may be exercised singularly or concurrently; at the
Secured Party’s option, and the exercise or enforcement of any one such right or remedy shall
neither be a condition to nor bar the exercise or enforcement of any other. All notices to be given
to Debtor under this Agreement shall be given in the marner and with the effcct provided in the
Credit Agreement. The Secured Party chall not be obligated to preserve any rights the Debior
may have against pnor parties, to realize on the Patents and Trademarks at all or in any particular
manner or order, or to apply any cash proceeds of Patents and Trademarks in any particular order
of application. This Agreement shall be binding upon and inure Lo the benefit of the Debtor und
the Secured Party and their respective participants, SUCCess0rs and agsigns and shall take effecl
when signed by the Debtor and delivered to the Secured Party, and the Debtor waives notice of
the Secured Party’s acceptance hereof. The Secured Party may execute this Agreement 1{
appropriate for the purpose of filing, but the failure of the Secured Party to execute this
Agreemerit shall not affect or impair the validity or effectiveness of this Agreement. A carbon,
photographic or other reproduction of this Agreement or of any financing statement signed by the
Debtor shall have the same force and effect as the original for all purposes of a financing
staterment. This Agreement shall be governed by the internal law of Minnesota without regard to
conflicts of law provisions. If any provision or application of this Agreement is held unlawful or
unenforceable in any respect, such illegality or unenforceability shall not affect other provisions
or applications which can be given effect and this Agreement shall be construed as if the
unlawfu! or unenforceable provision or application had never been contained herein or prescribed
hereby. All representations and warranties contained in this Agreement shall survive the
execution, delivery and performance of this Agreement and the creation and payment of the
Obligations.

THE PARTIES WAIVE ANY RIGHT TO TRIAL BY JURY IN ANY
ACTION OR PROCEEDING BASED ON OR PERTAINING TO THIS AGREEMENT.

4830-4850-91841
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IN WITNESS WHEREOF,

Security Agreement as of the date written above.

Gold Canyon Candles, L.L.C.
1845 South MacDonald, Suite 102
Mesa, Arizona 85210

Wells Fargo Bank, N.A.
Wells Fargo Center
MAC N9305-051

Sixth and Marguette
Minneapolis, MN 55479

STATE OF ARIZONA )

)ss.
COUNTY OF MARICOFPA )

GOLD CANYON CANDLES, L.LC.

By Ci.f—-——-—-—-—% _____ I

the parties have executed this Patent and Trademark

Name: Curt D. Waisath
Tts: President

WELLS FARGO BANEK, N.A.

SNy

Name: Steven-D--Peters,
Tts: Assistant Vice President

ACKNOWLEDGMENT OF GOLD CANYON CANDLES, L.L.C.

On October 30, 2003, Curt D. Waisath, known to me to be the person whose name is

subscribed to the within instrament, personally appeared before me and acknowledged that (he/she)

executed the same for the purposes contained therein.

Given under my hand and seal on October 30, 2003,

My Commission Expires:

IR TIEF

el RHCONDA TROMNE

=@— NOTARY PUBLIC-ARIZONA

i MARICOPA, COUNTY
My Cammiasion E¥plras Om. 7, 20035

e oy o)

4%39-4850-918M1
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Notary Public
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STATE QOF MINNESOTA )
) ss.
COUNTY OF HENNEFPIN )

at was acknowledged before me this 30th day of October,

o
The foregoing INSTUIME ank, N.A., on behalf of Wells

2003, by Steven D. Peters, an Assistant Vice President of Wells Fargo B
Fargo Bank, N.A.

Oaadd £ ollain
=

Notary Public

\ JENELL F. NALLICK
2 NOTARY PUBLIC-MINNESOTA

4B39-4B50-9184\)
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EXHIBIT A
UNITED STATES ISSUED PATENTS

NONE

UNITED STATES PATENT APPLICATIONS

NONE

FOREIGN ISSUED PATENTS

NONE

doio
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EXHIBIT B

UNITED STATES ISSUED TRADEMARKS, SERVICE MARKS
AND COLLECTIVE MEMBERSHIP MARKS

REGISTRATIONS
Mark Resgistration Number Registration Dale
AUTO GOLD R2657144 12/3/2002
APPLICATIONS
Mazk Serial Number Filing Date
COZY CHRISTMAS 76-473,010 11/27/2002

COLLECTIVE MEMBERSHIP MARKS

NONE

UNREGISTERED MARKS

NONE

4%39-4R50-01 5411
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WASHLNGTON, D.C.

DORSEY & WHITNEY

REPUBLIC PLaZa BULDING, SUITE 4700

TeLEPHONE: (303) 629-3400

@oo1

LLP

TOKYD

MINBEAPOLIS
SEATTLE 370 SEVENTEEMNTH STREET PALLH ATTO
HEW YO DenveR, CoLorapo 80202-5647 rARCO

sALT LAKN oITY

GRIAT FALLS

BN
PEMVER. Fax: (303) 629-3450
LONDOM BONG KONG
worw. dorseylaw.com
SOUTHIRN CALIFQRIMIA MISSOULA
DES MOIMNEE TQRONTO
SAM PRANCISCL SHANGHAIL
VANCOUVIIL

ANCHORLAGE

FAX COVER SHEET

if a clicnr of this firm is a named addressee, or \he message is otherwise intended for a client, is
on. If you are not 2 named addressee, of if there is any reason to belisve that you may
stributc or copy this facsimile; and (3) please immediatcly call us

The informarion contained in this fucsimile message,
presumptively legally privileged and confidential informati
have reccived this message in error, (1) do not read the message below; (2) do not di

collect at the pumber of the sender below.

@ 12

TOTAL # OF PAGES (INCLUDING THIS COVER SHEET):

1 DATE: November 19, 2003

|

Lo Assignment Division FAX # (703) 306-5995

J FIRM NAME: 1.5, Patent and Trademark Office TELEPHONE #:  (703) 308-9723

| LoCATION: Washington, D.C. 20231 REFERENCE # 30040348

1 FROM: Julic Zamagni,, paralegal ATTORNEY: Linda Zimmermann, Esq.
TELEPHONE #: (303) 629-3430 EMAIL: zamagni.julle@dorsey.com

CERTIFICATE OF TRANSMISSION BY FACSIMILE (37 CFR 1.8)

: CONVEYING PARTY: GOLD CANYON CANDLES, L.L.C.
| I hereby certify that the following are being transmitted by facsimile to the United States Patent and

Trademark Office, Fax No.: (703) 306-5995 on November 19, 2003:

Recordation Form Cover Sheet Form PTO-1594 (1 page)
2. Patent and Trademark Security Agreement, dated 10/30/2003 (9 pages)

2. Duplicate copy of Form PTO-1594 for payment by deposit account {1 page)

@ Will not be sent

D Air Courier

|:| Mail D Mesgsenger

Original will be scnt via:

! PLEASE CONTACT SENDER IF THIS TRANSMISSION 1S INCOMPLETE OR CANNOT BE READ.
TRADEMARK
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